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STEELE, Chief Justice:



As part of a plea agreement, Kevin Moore agreatgentence that included
probation and restitution. Restitution was to bargified “at a later date.” Two
months after discharging Moore from probation inGuaer reflecting that Moore
owed no restitution, the Superior Court orderedc#jgerestitution to parties
inconsistent with what Moore had agreed to at swmg. Several years later,
after receiving no post discharge restitution payseonsistent with the Order,
the court issued a civil judgment against Moorealhiesulted in the “intercept” of
a Delaware State income tax refund. Moore arghas the Superior Court
improperly entered the post discharge restituticsheoand civil judgment. We
agree, and reverse.

l. FACTS AND PROCEDURAL HISTORY *

On April 29, 2001, Kevin Moore crashed his car iatwther car carrying
three people: Shirley Seibert, Chanel Benson, asthihe Benson. As a result of
the accident, on July 16, 2001, a grand jury iridvioore on one count of first
degree Vehicular Assault, two counts of secondeakedfehicular Assault, and one
count of Driving Under the Influence of alcohol.

Meanwhile, Siebert and Chanel Benson asserted €lagainst AAA Mid-

Atlantic Insurance Group, Moore’s auto insurancerieg for injuries they

! These facts come from the Appellant’s openingflmieappeal and accompanying appendix.
The State did not dispute these facts in its anisgdarief, nor at oral argument.
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sustained in the accident. Ultimately, AAA settldekse claims. Specifically,

AAA paid Seibert $4,000.00 for property damage &i60,000.00 for personal
injuries. The checks cleared on July 11, 2001 &wtember 24, 2001,

respectively. AAA paid Chanel Benson $624.34 fmperty damage and $21,500
for personal injuries, and the checks cleared omeNder 9, 2001 and June 11,
2003, respectively. In addition, AAA’s PIP coveeagaid Moore’s medical bills

with Dynamic Physical Therapy. The Hartford paiel&irt $15,000 in personal
Injury protection payments pursuant to her policy.

On March 7, 2002, Moore signed a plea agreemett thigg State to settle
the criminal charges. Pursuant to the plea agregrivore agreed to plead guilty
to one count of second degree Vehicular Assaultaar@dcount of DUI. In return,
the State recommended a total of one year in prisespended for two years of
probation, restitution to Seibert and the Bensanan amount to be determined
later by the Pre-Sentence Investigative Office, gitance with a substance abuse
evaluation, compliance with a DUI course, and payied applicable fines and
fees.

The same day Moore signed the plea agreementugherisSr Court accepted
it and sentenced Moore to a total of one year isop; suspended for two years of
probation, fines and fees totaling $1,417.00, andestitution amount to be

determined by the PSIO. The Sentencing Order madgpecific mention of the
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parties who were to receive restitution from Modret the signed plea agreement
expressly listed Seibert and the Bensons as thepamties to whom restitution in
some amount might be owed.

On June 25, 2002, Moore paid the $1,417.00 in faves fees. Then, on
July 30, 2002, a Superior Court judge dischargedrgdrom probation. On the
order discharging Moore, issued on a form docunesmitled “Modification of
Sentence Order,” the judge manually marked a dialgme through the entire
subsection 1.A, designed to describe any “costgesfi and/or restitution” the
defendant must pay. Subsection 1.B of the formestdThe sentence imposed
previously is modified to read as follows . . . Underneath that text, the judge
manually marked out the later text designed to mles@ny special conditions of a
defendant’s confinement, including levels of sup@on, Boot Camp, or other
special treatment programs. In its place, theguagnually inserted the following
text: “Effective July 30, 2002 defendant is disgdext successfully from
Probation.”

Over two months later, on October 1, 2002, a dciffiejudge on the Superior
Court filed another Modified Sentence Order in M®srcase. This new order
mandated that Moore pay restitution totaling $18,88. According to the new
order, Moore must pay:

» $488.00 to Shirley Seibert;
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$411.00 to DBA Collections, a collection agencyruedical debts;
$157.00 to Dynamic Physical Therapy;

$15,000.00 to The Hartford; and

$4,000.00 to AAA.

Notably, the new order awarded no restitution thezi of the Bensons because
they did not return their victim loss statemeni$ie Superior Court filed this new
order without record notice to Moore or a hearinthere is no evidence in the
record before this Court that the State ever madmr# aware of the newly
ordered restitution amount or to whom it would la&dp

For several years, Moore made no payments relatdee restitution he had
no idea the Court had ordered him to pay. Nortdel State or the parties to
receive the restitution make any requests to Mémrpayment. On June 20, 2007,
almost five years after discharging him from probation, however, Beperior
Court issued a civil judgment against Moore—agaiithhout notice or a hearing—
for the $19,968.88 in ordered restitution. Therao evidence in the record before
this Court that the State ever made Moore awatleeofivil judgment against him.

For nearly the next year and a half, Moore madeayonents related to the
civil judgment and the State made no effort to collect on itef;ton February 3,
2009, Moore received a Notice of Intent to Set-®#fund from the State

indicating that the State intended to intercepttaisrefund to discharge, in part,

Z Indeed, a reasonable reading of the record sugjgestthe may not have even known about the
civil judgment—or, for that matter, the underlyirggtitution order—during this time.
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the additional restitution ordered. Based on theord before this Court, that
notice was the first time the State made Moore awdrthe outstanding civil
judgment against him. On March 25, 2009, the Statiercepted his 2008 tax
refund of $3,449.40 and applied it to his outstagdbrdered restitution, as
follows: the State paid Seibert the full $488.6@ttthe Court ordered Moore to
pay her, and paid (in part) Moore’s ordered restituto AAA (his own insurance
carrier to which he had paid premiums for the cagerit provided) with the
remaining $3,268.00.

On September 15, 2009, the Superior Court issusdb@oena directing
Moore to appear at a contempt hearing on Septeraber2009. Before the
hearing, Moore paid $250.00 toward the outstandirder and agreed to pay
$25.00 monthly thereafter. Consequently, the coariceled the hearing. On
October 13, 2009, the State waived the $157.0Gtugsh due to Dynamic
Physical Therapy because AAA had already paidahaiunt on Moore’s behalf.

With permission from the Superior Court, Moore’soatey reviewed the
PSIO file on October 28, 2009. That file indicatbdt the $4,000.00 the Court
ordered Moore to pay AAA arose from its paymenS&ibert for property damage
and the $15,000.00 Moore owed The Hartford arosenfifhe Hartford’s PIP

benefit payment to its insured, Seibert.



On November 18, 2009, Moore’s attorney wrote to Swperior Court
asking the Court to modify or vacate the civil jotEnt against Moore because (1)
Seibert had been compensated by insurance prod@¢ddoore paid premiums to
AAA for the very coverage that resulted in AAA’symaents to Seibert and Moore,
(3) The Hartford could not recover from Moore, lmauld for two years have
subrogated against AAA for the PIP benefits Thetfided had paid Seibert, and
(4) Moore’s plea agreement did not contemplatatutisin payments to any party
other than Seibert and the Bensons.

On January 29, 2010 and March 9, 2010, the StatbeaSuperior Court’s
request, responded to Moore’s attorney’s letter asskrted that Superior Court
Criminal Rule 35(b) barred Moore’s request to mpdihe restitution order.
Ultimately, on June 29, 2010, a newly assigned BopeCourt judge denied
Moore’s request to modify the restitution order acil judgment, without
substantive commenit.Moore filed a timely Notice of Appeal on July 22010.
He has also continued to make monthly payment26fi8 accordance with his
earlier agreement with the State. As of the datdilbd this appeal, a balance of

$15,692.48 remains on the civil judgment.

3 Both of the earlier Superior Court judges had eeti
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. STANDARD OF REVIEW

We review a refusal to modify a civil judgment arg out of restitution
orders for abuse of discretién.To the extent a challenge to a restitution order
depends upon a legal question, however, we revietvdhallengele novo.”> We
review alleged infringements of constitutional tigtie novo.”

[Ill.  ANALYSIS

In light of the factual circumstances of this cabe, Superior Court lacked
jurisdiction over Moore to issue the restitutiogler. Also, given the record before
us, we perceive serious due process concerns wéhptocedure the Superior
Court followed in issuing the restitution order ahe later civil judgment against
Moore.

A. The Superior Court Lacked Jurisdiction To Issue The Restitution
Order.

The State does not dispute that the Superior Qxfictally released Moore
from probation on July 30, 2002 and did not attemeptjuantify the amount of

restitution, identify to whom it was owed, or issare order requiring him to pay it

* Nelson v. Sate, 741 A.2d 1027, 1999 WL 1098163, at *1 (Del. Nby1999) (ORDER).
® Redick v. State, 858 A.2d 947, 951 (Del. 2004).
® Harrisv. Sate, 956 A.2d 1273, 1275 (Del. 2008).
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until over two months later, on October 1, 2002ut,Bhe State contends, the
Superior Court’s opinion ihinton v. Sate’ directly addresses this issue. The State
urges this Court to adopt that case’s analysis.

In Linton v. Sate, Linton signed a plea agreement with the Stateamnded
to a sentence that included one year of probasi@ubstance abuse evaluation and
required substance abuse program, and paymenstititi®on in an amount to be
determined at a later ddteThe Court of Common Pleas discharged Linton from
probation when she completed a substance abuseaprpgnd nearly six months
later, this court ordered her to pay $10,585 initteton.’ After the court denied
Linton’s Motion to Vacate the restitution ordernton appealed to the Superior
Court for relief™°

The Superior Court affirmed the denial of Lintometion, and its affirming
order relied on two factors. First, the Superi@u@ judge determined that, by
statute, “the imposition of restitution and probati constitute two separate

judgments that are not dependent on each otheSecond, the Superior Court

" Linton v. Sate, 2010 WL 4657055 (Del. Super. Ct. Nov. 10, 2010).
®1d. at *1.

°1d.

1.

1d. at *2.



judge determined that 0el. C. § 4104(d), which grants a court jurisdiction oger
convicted person until fines and restitution hagerbpaid in full, “does not require
that a court make any particular pronouncementrderoto retain jurisdiction or

define its length . . . *

Consequently, the judge determined that despite
discharging Linton from probation before quantifyithe restitution Linton owed,
the statute permitted the Court of Common Pledsnplicitly retain[] jurisdiction
so that the court could assess the value of thigutéen at a later date'®

The immediate case does not require us to eithgptamr reject the.inton
analysis, and we decline to do either. Insteadhold that the Superior Court
lacked jurisdiction to issue Moore’s restitutiorder based on the unique facts of
this case. As ihinton, the court in this case released Moore from piobdiefore
guantifying the restitution he owed. This casewéwer, features several
distinctions that we believe to be critical.

First, Moore and the State agreed to specific esfiial terms in his plea
agreement. In return for Moore’s guilty plea, thete agreed to recommend a

sentence of probation, payment of fines, and payroémestitution to the three

named individuals riding in the car that Moore skrd-specifically, Seibert and

1214, at *1.
131d. at *2.
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the Bensons. While the plea agreement left theuamof restitution an open term
to be filled at some indefinite later date by th8I®, it explicitly listed the
parties—indeed, the only parties—to whom the couruld make Moore pay
restitution as a condition of his agreement wita 8tate to plead guilty. Upon
accepting Moore’s plea agreement, the Superior tQuad jurisdiction to enforce
the agreement. The Superior Court did not, howdvare the power unilaterally
to amend the agreement, without notice and an dopioy to be heard, to force
Moore to pay restitution to four new claimants—AAAhe Hartford, DBA
Collections, or Dynamic Physical Therafly.

Second, when the Superior Court judge dischargedr&é&rom probation,
he manually marked a diagonal line through theretytiof subsections 1.A and
1.B of the sentence modification form.In their place, he handwrote “Effective

July 30, 2002 defendant is dischargedcessfully from Probation.” [emphasis

14 Even had the plea agreement contemplated restittgithese additional parties, the restitution
payor’s own carrier is not a proper beneficiaryestitution payments. Before his accident,
Moore paid premiums to AAA for the very coverageytiprovided. Moreover, insurance
companies in the position of The Hartford may parswil subrogation claims to recover PIP
payments according to Zel. C. § 2118(g). They receive premiums to make therecage
available to their insureds. Intercompany arbwraprovided The Hartford with a remedy
against Moore’s carrier, AAA. To allow insuranaampanies with a civil remedy to use the
criminal justice system to recover would circumvetiterwise applicable statutes of limitation

or at the very least make Delaware taxpayers am&thte act as their collection agency. We do
not believe the General Assembly contemplatesrin@ral justice system acting as a collection
agency for insurance carriers.

15 Subsection 1.A is designed to describe any “cdisiss, and/or restitution” the defendant must
pay.
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added]. Under these circumstances, a reasonatderpeould only conclude that
any restitution issue had been finally resolved.Lihton, the judge merely held
that the statutory scheme, in the absence of midimonduct to the contrary,
“implicitly retain[s the court’s] jurisdiction sdhat the court could assess tlatue

of the restitution at a later dat®” Even assuming that the statutory scheme
empowers a court implicitly to retain jurisdictiGwithout requiring any particular
pronouncement” by the courtkiaton’s critical statement of law that we assume
arguendo without deciding here—the judge in this case afétively struck the
section of the sentence modification form addregsastitution. In fact, the judge
properly did so, because Moore’s auto insurancaecaAA, had paid Seibert,
and the Bensons filed no loss claim form. Thatiredd act reasonably
demonstrates an intent to discharge Moore fronhé&urtestitution orders. It also
had the effect of precluding the later assertiojuogdiction to impose restitution
without prior notice and a chance to be heard endhgoing case. If, indeed, as
Linton suggests, “the imposition of restitution and ptaba constitute two
separate judgments,” then before restitution cawrdered, the person subject to
any order must be given notice and a hearing befdieal order of restitution can

effectively be entered.

1% Linton, 2010 WL 4657055, at *2 (emphasis added).
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The factual differences between this case aimdon are critical to the
divergent results. In any event, the Superior Claoked authority unilaterally to
Impose restitution to be paid to any parties otihan Seibert and the Bensons.
Moreover, by crossing through the restitution secbf the sentence modification
order and discharging Moore from probation seemyingthout condition or any
discussion of ongoing restitution, the Superior K€aisclaimed, or (to paraphrase
Linton), “particularly pronounced no further interest iafly continuing statutory
jurisdiction it may have had to modify or resurrgioenix-like a moribund
restitution order.

B. The State Violated Moore’s Due Process Rights By N&roviding Him

With Notice And A Hearing Before Imposing Restituton And Before

Issuing A Civil Judgment Against Him For The Outstanding Amount
Of His Restitution Liability.

Judicial proceedings are governed by “fundamem@lirements of fairness
which are the essence of due procéssThe two most fundamental elements of
due process are notice and a heafin@ertain extraordinary circumstances—like
important governmental or general public interestspecial need for very prompt

action, or when a government official, under thendards of a narrowly drawn

17Viincent v. Eastern Shore Markets, 970 A.2d 160, 163-64 (Del. 2009).

18 Seeiid. at 164;Formosa Plastics Corp. v. Wilson, 504 A.2d 1083, 1089 (Del. 1986) (“Before a
party can be deprived of life, liberty, or propeityhas the right to notice and a hearing in a
meaningful time and a meaningful manner.”).
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statute, determines it is necessary and justifrech iparticular instance—may
justify the denial of a hearing, but those circuanses are both limited and féiv.

In this case, the record before us reveals no euml¢hat the court ever
provided Moore with notice or a hearing beforesgued the expanded restitution
order that was both inconsistent with the plea ement and with the earlier
discharge order indicating that no further restitutwas outstanding. To be sure,
Moore had already agreed to pay restitution to €&eiand the Bensons in an
amount to be determined. But, even assuming thg bad continuing jurisdiction
to modify restitution to those parties after disgmag Moore from probation,
Moore was still entitled to notice and a hearirgptovide him the opportunity to
contest the amount and to contest any new claimamtsstitution. The record also
discloses that the court never provided Moore wibtice or a hearing before it
entered the civil judgment against him in the antdlia court ordered.

In a case like this, it is sound policy to place thurden of proving notice
squarely on the State, rather than make the Defemtave lack of notice. The
State failed to prove it here. Both proceedingsewedicial, and as such, subject
to the fundamental requisites of due process, amfl bequired notice and a

hearing. Moore never received notice or a heaaingyhich he could contest the

9 Formosa Plastics, 504 A.2d at 1090 (quotirfguentes v. Shevin, 407 U.S. 67, 90-91 (1972))
(internal quotation marks omitted).
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modified restitution order or that order’s transatign into a civil judgment. Nor
does the record before us reflect any “extraorgimarcumstances” that could
justify the failure to provide these fundamentaé qgiwocess protections.
IV. CONCLUSION

On the basis of the unique factual circumstancethisfcase, the Superior
Court lacked jurisdiction to order Moore to paytitesion after it discharged him
from probation. In addition, by failing to proedvioore notice and a hearing
before modifying restitution by adding additiondimants and later entering a
civil judgment against Moore for the modified réagiion, the State violated
Moore’s due process rights. The judgment of thpeBor Court is reversed and

the restitution order and civil judgment againstdvioare vacated.
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